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shall apply to all future facts which are more or less similar, then 
indeed we have an unprecedented invasion of the province of the 
jury. For these reasons, it would seem that the line of decisions, 
of which the principal case is one of the latest, represent a dan- 
gerous tendency, and are wrong on principle. 



A MUNICIPALITY AS A PUBLIC UTILITY. 

The Supreme Court of Wisconsin, two justices dissenting, re- 
cently held that the City of Menasha, having a population of 
nearly six thousand, which in addition to lighting its streets, pub- 
lic buildings, etc., with its own plant, merely furnished lights for 
about two years to the mayor and the mayor's partner, and for a 
few days to a third party, was not a public utility. It was 
the intention of the city when erecting its plant to light the whole 
town, but its plant proved wholly insufficient to do commercial 
lighting other than that mentioned, and for over three years prior 
to the commencement of the action in the case under discussion 
it failed to furnish any light except for its own purposes. The 
action was instituted for the purpose of restraining the city from 
furnishing light to its citizens after the enlargement of its plant 
subsequent to the passage of a statute requiring a municipality to 
obtain the approval of the Board of Railroad Commissioners be- 
fore entering into competition with an existing public utility. 1 

The Court stated in arriving at the above conclusion : "The 
furnishing of a few lights to one store and one residence for a 
short time we do not think made the city a public utility under the 
doctrine of Cawker v. Meyer. 2 However this might be, the 
city had ceased to perform any function as a public utility for 
more than three years before the passage of the * * * * 
act." The dissenting opinion takes issue with these statements, 
saying: "It is uncontroverted that the defendant city took all 
the legal steps necessary to establish its right and power to build 
a lighting plant to supply the city and the inhabitants thereof with 
light * * * * I think the city lost no rights which it had ac- 
quired * * * * by delaying to extend its activities to com- 
mercial lighting * * * * It did not if a city has the same 

1 Wisconsin Traction, Light, Heat & Power Co. v. City of Menasha, 
145 N. W. Rep., 231. 
* 147 Wis., 320. 
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rights * * * * as corporations organized for private gain 
have." Wright v. Milwaukee Elec. R. & L. Co. s and Calumet 
Service Co. v. Chilton* are relied upon, the opinion in the latter 
case being quoted, as follows: "Excusable, temporary suspen- 
sions, involving no purpose to abandon, the owner being willing 
and seasonably, under the circumstances, able to resume and do- 
ing so as in this case satisfies the calls for a 'public utility.' 
* * * *» 

In the case of Cawker v. Meyer, it was held that a building 
owner did not, by furnishing heat, light and power to his own 
tenant and selling the surplus to three neighbors, become a pub- 
lic utility. Quoting the opinion of the Court in that case : "It was 
not the furnishing of heat, light, or power to tenants, or, inci- 
dentally, to a few neighbors, that the Legislature sought to regu- 
late, but the furnishing of these commodities to the public; that 
is, to whoever might require the same. 5 The use to which the 
plant, equipment, or some portion thereof is put must be for the 
public, in order to constitute it a public utility. 

"But whether or not the use is for the public does not neces- 
sarily depend upon the number of consumers; for there may be 
only one, and yet the use be for the public, as where a plant is 
built and operated for furnishing power to the public generally, 
but for a time finds one consumer who uses it all. If the product 
of the plant is intended for, and open to the use of, all the mem- 
bers of the public who may require it, to the extent of its capac- 
ity, the fact that only one or two thereof consume the entire 
product renders the plant none the less a public utility." 

It would have been difficult for the Court to have more defi- 
nitely anticipated the case before us and we are led to disagree 
with the majority on the proposition that the city was not a public 
untility within the doctrine of the case quoted. Having once be- 
come a public utility, the city became entitled to all the rights and 
subject to all the liabilities that would attach at common law were 
it a private corporation or a natural person. 6 Its right to conduct 
the lighting plant under the permissive power in its charter, when 
once exercised, became a property right of which the Legislature 

3 95 Wis., 29. 
* 148 Wis., 334. 

5 Wisconsin v. Pier, 137 Wis., 325. 

6 Bullmaster v. St. Joseph, 70 Mo. App., 60 ; Abbott on Municipal Cor- 
porations, §892; Dillon on Municipal Corporations, 4th ed., §66. 
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could not divest it; 7 and subject to the limitation by statutory and 
constitutional provisions of the power of a public corporation to 
incur indebtedness, it was bound to exercise the privileges 
granted and could not abandon the franchise without the consent 
of the public. 8 It happened that no effort was made to compel 
the city to furnish its citizens with light, and because of the in- 
capacity of its plant it shut down, but without abandoning its 
purpose. The question is whether by so doing it ceased to be a 
public utility, and we do not believe that it did under the doctrine 
of Wright v. Milwaukee Elec. R. & L. Co., cited in the dissent- 
ing opinion but not mentioned in the opinion of the Court. In 
that case it was held that the non-user of a street railway fran- 
chise for more than four years in a period of industrial depres- 
sion and financial difficulties on the part of its owners, during 
which the street was paved at the expense of the adjoining prop- 
erty owners and the old track taken up when practically worth- 
less, with the consent of the company, but the electric poles and 
wire were left in place, did not constitute such an abandonment 
or non-user as to raise a presumption of the surrender of the 
franchise where it was always the intention to resume operation 
as soon as the financial atmosphere cleared. 

If a private or quasi-public corporation would not have lost its 
franchise under the circumstances of the case at hand, it cannot 
be said that a public corporation acting in its private or proprie- 
tary character lost analogus rights. Though the case was a close 
one, it would seem that the doctrine of the minority is the better 
one. 

7 People v. O'Brien, 111 N. Y., 1 ; Dillon on Municipal Corporations, 
4th ed., §§68, 68a, 69. 

8 Abbott on Municipal Corporations, §894; Wytnan on Public Service 
Corporations, §305. 



